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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.,

Defendants.

N N N N N N N N N N

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO EXTEND THE APRIL 16
DISCOVERY DEADLINE FOR CERTAIN SPECIFIED DEPOSITIONS [DKT # 1946]

Defendants respectfully submit this reply in support of their Motion to Extend the April
16 Discovery Deadline for Certain Specified Depositions [Dkt # 1946] (“Motion”). Plaintiffs’
response makes clear that Plaintiffs are willing to agree to specific extensions of the April 16
discovery deadline only when it benefits them. This one-sided approach to scheduling is
contrary to the spirit of cooperation and good faith, and contrary to the Rules of Civil Procedure.
Defendants regret the need to bring these basic scheduling matters before the Court and request
the assistance of the Court.
l. Plaintiffs’ Damage Experts

Plaintiffs” discussion of the depositions of their damage experts starkly demonstrates the
problem that defendants confront. Plaintiffs inform the Court that the parties are willing to
schedule the deposition of David Payne on April 27-28. See Resp. at 4-5. Indeed defendants
have already agreed to do so. See Ex. 1, e-mail chain between D. Ehrich and L. Ward. But
Plaintiffs make clear in their response that this agreement is not the product of the mutual

scheduling accommodations that are expected of all members of the bar. Rather, as plaintiffs
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candidly admit in their response, they have agreed to schedule the Payne deposition after April
16 only because they want to use that time to seek additional information from defendants for
Payne to utilize in his deposition. See Resp. at 5. Plaintiffs admitted as much to defendants, as
well. See Ex. 1.1

While defendants have agreed to schedule the Payne deposition on the dates plaintiffs
propose, plaintiffs are not willing to extend the same courtesy on their other damage experts.
Plaintiffs claim that they have made these other experts available for deposition on repeated
occasions. Resp. at 3-4. But plaintiffs fail to note that they have refused to provide adequate
detail regarding which of their seven damages experts will testify (and which of them will testify
on which topics). Instead, plaintiffs have taken the unreasonable position that defendants must
take seven depositions in order to try to guess which of plaintiffs’ damage experts will testify at
trial and on which topics. See Ex. 2, e-mail chain between D. Ehrich and C. Xidis. Itis
unreasonable to think that the Court would allow plaintiffs to present seven testifying witnesses
on a single expert report, and plaintiffs’ effort to conceal the facts about the work performed by
each specific expert and the person who will present that information is improper. Defendants
have repeatedly conferred with plaintiffs seeking the basic information required by Rule 26, but
to no avail. See id. Accordingly, defendants have been forced to file a motion to compel the
production of this information. See Motion to Compel Complete Expert Disclosures [Dkt
#1940]. Plaintiffs seek to use the April 16 discovery deadline to moot this motion before it can

be addressed by the Court.

! Plaintiffs’ attempt to change Mr. Payne’s testimony at this stage of the litigation is improper.
Defendants have already complied with the Court’s order to produce information for Mr. Payne’s
use and the deadline for his opinions has long since passed. But these objections did not stop
defendants from agreeing to a mutually convenient time for Mr. Payne’s deposition.

-2-
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1. Plaintiffs misrepresent defendants’ attempts to obtain discovery concerning
“response costs”

Plaintiffs suggest that defendants have not been diligent in seeking discovery on the
state’s alleged “response costs.” Contrary to this argument, defendants have been most diligent
in seeking discovery into plaintiffs’ alleged damages, and in particular response costs, since the
commencement of discovery. Defendants served discovery requests on the State seeking
information pertaining to the State’s response costs as early as August 22, 2006. See Ex. 3, E-
mail from D. Ehrich to C. Xidis, 3/20/09, setting forth examples of such discovery requests. The
Cargill Defendants alone made multiple requests for supplementation. See Ex. 4, Letter from B.
Jones to D. Page and R. Garren dated 10/17/08. It appears that plaintiffs mailed a partial
supplementation addressing response costs on April 2, 2009, but defendants have not yet
received the documents.

Plaintiffs identified witnesses who may testify concerning “response costs” for the first
time on February 19, 2009 when they produced their final fact witness list. Defendants promptly
took the deposition of Janet Stewart, the first witness designated to testify regarding “response
costs” on March 20, 2009. Despite this designation, Ms. Stewart was not prepared to testify on
the subject of “response costs” allegedly incurred by Oklahoma Conservation Commission. EXx.
5, Deposition of Janet Stewart, March 20, 2009, P. 41, 1l. 12 — 24; and P. 55, |. 20 — P. 56, I. 14.
Despite nine years with Oklahoma Department of Agriculture, Food & Forestry, Ms. Stewart had
no knowledge of any “agency response costs” allegedly incurred by ODAFF. Id. at P. 36, I. 20 —
P. 37, 1. 3. Despite the Cargill Defendants’ discovery and multiple requests for supplementation,
Ms. Stewart advised that the OCC had just commenced gathering documents relating to response

costs that week. Id. at P. 23, Il. 2-12.
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Plaintiffs further suggest that defendants seek to depose the remaining 11 fact witnesses
on the issue of response costs. See State’s Response, Dkt. 1957, fn. 3. But this is also incorrect.
The parties entered into an agreement the day before plaintiffs filed their response brief. Under
that agreement, plaintiffs will withdraw their designation of nine witnesses who are listed on
plaintiffs’ fact witness list under the topic “response costs.” Plaintiffs will present the remaining
three witnesses for deposition pursuant to defendants’ 30(b)(6) notice on response costs. In light
of plaintiffs’ agreement to withdraw these fact-witness designations, defendants agreed that
taking the nine depositions would not be necessary. See Ex. 6, T. Hill e-mail to R. Nance and T.
Hammons, 4/2/09. Accordingly, the “response cost” issue has been resolved.

IV.  Quang Pham

Plaintiffs’ response admits that Dr. Pham is out of the country until after the April 16
deadline. Resp. at 5. Plaintiffs argue that defendants improperly delayed by issuing a notice on
March 19 for Dr. Pham’s deposition. Id. Issuing a deposition notice a month in advance is not
undue delay. Moreover, plaintiffs are once again seeking to apply a double standard of
scheduling cooperation. Plaintiffs have issued multiple deposition notices in the last few days
alone, all for depositions that plaintiffs would like to conduct before April 16.

V. Cargill’s Rule 30(b)(6) deposition of the State

Contrary to plaintiffs’ suggestion, the offer of a designee to appear on April 13 is
inadequate to respond to the Cargill Defendants’ Rule 30(b)(6) notice. First, the scope and
length of the deposition of the State as to Cargill-specific information depends critically on the
outcome of the plaintiffs” motion for protective order and Cargill's motion to compel the state to
respond to discovery requests seeking whether the State has any specific information to support

its allegations against Cargill. If, as Cargill urges, the Court grants to the motion to compel and
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denies the State's motion for protective order, the State would be required to provide the
discovery responses. Then Cargill would require some time to assess the responses to determine
they are adequate and to prepare finally for the deposition. Although Cargill would make
diligent efforts to do that promptly, it cannot agree that it would have sufficient to do so by April
13. Second, although plaintiffs contend that they can present a witness for a one day deposition
on April 13, the State cannot unilaterally set the length of the State's deposition at one day. Once
again plaintiffs seek to impose a double standard. In connection with plaintiffs’ Rule 30(b)(6)
depositions of Cargill, plaintiffs insisted they were entitled to a seven hour deposition as to each
designee Cargill presented on the multiple topics that plaintiffs noticed and, as a result, plaintiffs
spent several days deposing the Cargill deponents. Fairness requires Cargill be afforded a
similar opportunity to examine the State’s designees.
V1. Defendants have been diligent and seek a limited extension out of genuine need

The main thrust of plaintiffs’ response is that defendants can easily do more before April
16. In the Motion to Extend, defendants point out that it is not practicable to take the depositions
for which they request a brief extension, noting that there are more than 50 depositions scheduled
between April 1 and April 16 in this case. This schedule results in the parties needing to defend
or take multiple depositions at the same time on many days. This double- and triple-tracking is
efficient, but has its limits as each defendant is represented by their own counsel.

In the hope that it will be helpful to the Court, defendants attach their current calendar of
pending depositions in the case (both plaintiffs’ and defendants’). See Ex. 7. This calendar
demonstrates graphically the impracticality of taking the specific depositions discussed in the

Motion to Extend before April 16.
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At this point, defendants are seeking extensions only for the plaintiffs’ seven damage
experts, Dr. Pham, and the Cargill 30(b)(6) deponents. Defendants respectfully submit that these

limited extensions should be granted.

BY: /s/ John H. Tucker

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173
Facsimile: (918) 592-3390
-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, Minnesota 55402

Telephone: (612) 766-7000

Facsimile: (612) 766-1600
ATTORNEYS FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC
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BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711
-and-
Robert W. George
Vice President & Associate General Counsel
Tyson Foods, Inc.
2210 West Oaklawn Drive
Springdale, Ark. 72764
Telephone: (479) 290-4076
Facsimile: (479) 290-7967
-and-
Michael R. Bond
KUTAK RocKk LLP
Suite 400
234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RyAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYS FOR TYSON FOOQODS, INC.;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.
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BY: [s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett 111

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600
-and-

Randall E. Rose, OBA #7753

George W. Owens

OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021

Facsimile: (918) 587-6111

ATTORNEYS FOR GEORGE'’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL
& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282
-and-
Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201
Telephone: (501) 688-8800
Facsimile: (501) 688-8807

ATTORNEYS FOR PETERSON
FARMS, INC.

-8-
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BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. Thomas Lay, OBA #5297
KERR, IRVINE, RHODES & ABLES
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102
Telephone: (405) 272-9221
Facsimile: (405) 236-3121

-and-

Jennifer S. Griffin
LATHROP & GAGE, L.C.
314 East High Street
Jefferson City, MO 65101
Telephone: (573) 893-4336
Facsimile: (573) 893-5398

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

BY: /s/JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYS FOR SIMMONS FOODS,
INC.
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BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Robert P. Redemann, OBA #7454

PERRINE, MCGIVERN, REDEMANN,

REID, BERRY & TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMS P.A.

Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

I certify that on the April 3, 2009, | electronically transmitted the attached document to
the court’s electronic filing system, which will send the document to the following ECF

registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Tina L. lzadi, Assistant Attorney General
Daniel Lennington, Assistant Attorney General

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Robert Allen Nance

Dorothy Sharon Gentry

Riggs Abney Neal Turpen Orbison & Lewis

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
Fidelma L. Fitzpatrick
Elizabeth C. Ward
Frederick C. Baker
William H. Narwold
Lee M. Heath
Elizabeth Claire Xidis
Ingrid L. Moll

Motley Rice
COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Gordon D. Todd
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drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
tina_izadi@oag.state.ok.us
daniel.lennington@oak.ok.gov

driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw.net
Ibullock@bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com
Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
Iheath@motleyrice.com
cxidis@motleyrice.com
imoll@motleyrice.com

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
gtodd@sidley.com
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Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com

Conner & Winters, P.C.
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Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

Terry W. West terry@thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@baegre.com
Dara D. Mann dmann@faegre.com
Todd P. Walker twalker@faegre.com

Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov

Jim DePriest jim.depriest@arkansasag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com

Cary Silverman csilverman@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
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LeAnne Burnett burnettl@crowedunlevy.com
Crowe & Dunlevy
COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury jim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

I also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

/s/ John H. Tucker
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